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STATEMENT OF THE | SSUE

The issue is whether the Agency for Health Care

Adm ni stration should approve Petitioner’s application for a



Certificate of Need to establish a 54-bed freestanding |ong-term
care hospital in Escanbia County.

PRELI M NARY STATEMENT

Petitioner, Select Specialty Hospital - Escanbia, Inc.
(Sel ect -Escanbia), filed Certificate of Need (CON) applications
in the second batching cycle of 2003 (CON 9701), the first
bat ching cycle of 2004 (CON 9746), and the second batching cycle
of 2004 (CON 9800), each of which proposed the establishnent of
a long-termcare hospital (LTCH) in Escanbia County.
Respondent, Agency for Health Care Adm nistration (Agency),
deni ed each of the applications, and Sel ect-Escanbia tinely
petitioned the Agency for adm nistrative hearings on the
deni al s.

The Agency referred the petitions to the D vision of
Adm ni strative Hearings (D vision), where they were assigned
DOAH Case Nos. 04- 0455CON (CON 9701), 04-3148CON (CON 9746), and
05-0319CON (CON 9800). DOAH Case No. 04-0455CON was
consolidated with DOAH Case No. 04-0462CON, which was Senper Care
Hospital of Pensacola, Inc.’s (SenperCare-Pensacola) chall enge
to the Agency’ s denial of its co-batched CON application in the
second batching cycle of 2003. DOAH Case No. 04-3148CON was
consolidated with DOAH Case No. 04-3137CON, which was
Senper Car e- Pensacol a’s chal l enge to the Agency’ s denial of its

co-batched CON application in the first batching cycle of 2004.



Senper Car e- Pensacol a voluntarily dism ssed its chall enges,
and the Division's files in DOAH Case Nos. 04-0462CON and 04-
3137CON were cl osed through Orders dated Decenber 2, 2004.
Thereafter, the three cases involving Sel ect-Escanbia’s
applications were consolidated through an Order dated
February 3, 2005.

At the outset of the final hearing, Select-Escanbia
voluntarily dism ssed its petitions challenging the Agency’s
denial of CON 9701 and CON 9746, and w thdrew t hose
applications. The hearing proceeded on CON 9800 only, and the
Division's files in the cases involving the other applications -
- DOAH Case No. 04-0455CON and 04-3148CON -— were cl osed through
an Order dated March 3, 2005.

At the hearing, Select-Escanbia presented the testinony of
Gregory Sassman, who was accepted as an expert in LTCH
devel oprent ; Marsha Webb- Medlin, who was accepted as an expert
in nursing, LTCH nursing, intensive care unit (ICU) nursing, and
LTCH operations; and Sharon Gordon-Grvin, who was accepted as
an expert in health care planning. Select-Escanbia also
presented the deposition testinony of Jeffrey Gregg (Exhibit P5)
and Karen Rivera (Exhibit P6). Select-Escanbia s Exhibits Pl
t hrough P6 were received into evidence. The Agency presented

the testinony of Jeffrey Gregg, who was accepted as an expert in



heal th planning. The Agency’s Exhibits A1 through A-3 were
recei ved into evidence.
O ficial recognition was taken of pages 48916 and 49191

t hrough 49214 of the Federal Register, as published on

August 11, 2004'; the Reconmended and Final Orders in Kindred

Hospitals, LLC v. Agency for Health Care Adm ni stration, Case

No. 01-2712CON (DOAH July 23, 2002; AHCA Nov. 1, 2002); Sel ect

Specialty Hospital -Sarasota, Inc. v. Agency for Health Care

Adm ni nstration, Case No. 03-2484CON (DOAH Mar. 15, 2004; AHCA

May 20, 2004) (hereafter “Sel ect-Sarasota”); Select Specialty

Hospital-Marion, Inc. v. Agency for Health Care Adm nistrati on,

Case Nos. 03-2483CON and 03-2810CON (DQOAH July 14, 2004; AHCA

Sep. 15, 2004) (hereafter “Select-Marion”); and the State Agency

Action Report (SAAR) for CON 9596 and CON 9597, through which
t he Agency approved the LTCH in Panama City.

The two-volunme Transcript of the final hearing was filed on
March 16, 2005. The parties initially requested and were given
20 days fromthat date to file their proposed recomended orders
(PRGCs). However, the filing deadline for the PROs was
subsequently extended to May 20, 2005, upon the parties’
notions. The parties' PRCs were tinely filed and have been

gi ven due consi deration



FI NDI NGS OF FACT

A. Parties

1. Select-Escanbia is a subsidiary of Select Medical
Corporation (Select), which has been in the business of
operating LTCHs since the 1980’ s.

2. Select currently operates 99 LTCHs in 27 states,
including three in Florida.

3. Select’s Florida LTCHs are |ocated in Orlando, M am,
and Panama City. The Ol ando and Panama City LTCHs were
formerly operated by SenperCare, Inc. (SenperCare), which Sel ect
acquired in January 2005.

4. Three other Select LTCHs —- in Tallahassee, Ol ando,
and Al achua County -- have been approved by the Agency, but are
not yet operational. The Tallahassee LTCH, which was al so
formerly a SenperCare facility, was originally projected to open
in 2006, but that date is no | onger certain.

5. The Agency is the state agency responsible for
adm nistering the CON program and for |icensing LTCHs and ot her
health care facilities.

B. Application Submttal and Revi ew
and Prelimnary Agency Action

6. In the second batching cycle of 2004 for hospital beds

and facilities, Select-Escanbia filed with the Agency an



application for a CON to establish a 54-bed freestanding LTCH in
Escanbi a County.

7. There were no co-batched applications conparatively
reviewed by the Agency with Sel ect-Escanbia's application, CON
9800.

8. Select-Escanbia’s application was conplete, and it
satisfied the applicable submttal requirenents in the statutes
and the Agency's rules.

9. The Agency’s review of Sel ect-Escanbia’ s application
conplied with the applicable statutory and rul e requirenents.

10. The Agency’'s review culmnated in a SAAR issued on
Decenber 10, 2004. The SAAR recomended deni al of CON 9800,
primarily based upon Sel ect-Escanbia’s failure to denonstrate to
the Agency’s satisfaction that there is a need for the proposed
Escanbi a County LTCH

11. The determination in the SAAR that Sel ect-Escanbia
failed to adequately denonstrate need for its proposed LTCH was
| argely based upon a 2004 report by MedPAC, which is an
organi zation that advises Congress on issues related to
Medi care. The MedPAC report concluded that LTCH patients need
to be better defined so as to ensure that the patients treated
at LTCHs are of the highest severity and cannot be nore cost -

effectively treated in other care settings.



12. The Agency fornmally published notice of its intent to

deny CON 9800 in the Florida Adm nistrative Wekly, and Sel ect-

Escanbi a thereafter tinely filed a petition challenging the
Agency’s denial of its application.

13. The Agency reaffirned its opposition to Sel ect -
Escanbi a’s application at the hearing through the testinony of
Jeffrey Gregg, the bureau chief over the Agency’s CON program

C. LTCHs

(1) GCenerally

14. An LTCH is defined by statute and Agency rule as “a
hospital |icensed under chapter 395 which neets the requirenents
of 42 CF.R s. 412.23(e) and seeks exclusion fromthe Medicare
prospective paynent systemfor inpatient hospital services.”

15. LTCHs provide extended nedical and rehabilitative care
to patients with nultiple, chronic, and/or clinically conplex
acute nedical conditions. They serve a patient popul ati on whose
average length of stay (ALOS) exceeds 25 days.

16. There are two types of LTCHs: hospital -wthin-a-
hospital (HIH) and freestanding. Both types are accepted in the
i ndustry, and both types are found in Florida and nati onw de.

17. HHLTCHs are located in the sane building or on the

sane canpus as a traditional acute care hospital, which is

referred to as the “host hospital.” HHLTCHs contract with the



host hospital for ancillary services such as |aboratory and
radi ol ogy services.

18. HHLTCHs get the vast majority of their adm ssions
fromthe host hospital, whereas freestanding LTCHs tend to get
their adm ssions froma nunber of different hospitals.

19. LTCHs fit into the continuum of care between
traditional acute care hospitals and traditional post-acute care
facilities such as nursing hones, skilled nursing facilities
(SNFs), hospital-based skilled nursing units (SNUs), and
conprehensive nedical rehabilitation (CVMR) facilities.

20. LTCHs are designed to serve patients that woul d
ot herwi se have to be maintained in a traditional acute care
hospital (often in the ICU where the reinbursenent rates may be
insufficient to cover the costs associated with a | engthy stay,
or be noved to a traditional post-acute care facility where the
patient may not receive the | evel of care needed.

21. Patients with co-norbidities, conplex nedical
conditions, or frailties due to age are typically appropriate
LTCH patients, particularly if the patient would otherw se
remain in the ICU of a traditional acute care hospital. For
such patients, an LTCH is |ikely the nost appropriate setting
fromboth a financial and patient-care standpoint.

22. There is a distinct popul ation of patients who,

because of the conplexity or severity of their nedical



condition, are best served in an LTCH. However, there is an
overl ap between the popul ation of patients that can be served in
an LTCH and the popul ation of patients that could also be well-
served in the I1CU of an acute care hospital or a traditional

post acute care setting with ventilator capability. |ndeed, as
noted in the MedPAC report, “[i]n the absence of LTCHs,
clinically simlar patients are principally treated in acute
hospitals or in freestanding SNFs that are equi pped to handl e
patients requiring a high level of care.”

23. Because of the overlap in patients, it is inportant
for LTCHs to adopt detailed adm ssion criteria to ensure that
the LTCH (rather than a SNF, SNU, or CMR) is the npst
appropriate care setting for the patient.

24. InterQual, which is a private organi zation that
establishes standards for quality of care for a variety of
health care settings, has devel oped nodel admission criteria for
LTCHs.

25. The Interqual criteria are designed to ensure that the
LTCH is the nost appropriate care setting for the patient, and
they are referenced in the MedPAC report as an exanple of the
type of admission criteria that LTCHs should adopt to ensure
that they are not treating patients that should be treated in

anot her setting.



26. M. Gegg and Karen Rivera, the supervisor of the CON
program acknow edged in their deposition testinony that an
LTCH s use of the InterQual criteria wwuld, at |east to sone
degree, address the Agency’s concern that LTCHs m ght be serving
patients that should be served in a nore traditional, |ess-
intensive (and/or less-costly), post-acute care setting.

27. Select utilizes the InterQual criteria as part of its
admi ssion process at its existing LTCHs, and it intends to
utilize those criteria at its proposed Escanbia County LTCH.
Specifically, Select’s nurses screen patients prior to adm ssion
and, again, shortly after adm ssion to ensure they are LTCH
appropriate patients. Additionally, Select’s nurses and care
teans periodically evaluate each patient to ensure that the LTCH
is still the nost appropriate care setting for the patient and
to determ ne whether the patient is ready for discharge, either
to a traditional post-acute care setting or to hone.

28. Select also utilizes a third-party organization to
revi ew and assess the patient-outcones achi eved at each of its
LTCHs. This is a quality assurance/inprovenent tool because it
all ows Sel ect to conpare and “benchmark” the performance of its
LTCHs agai nst each ot her and agai nst other LTCHs nati onw de and
it helps to identify functions or services that need

i mprovenent .
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29. LTCH services are nost highly utilized by persons in
the 65 and ol der (65+) age cohort because those persons are nore
likely to have conpl ex and/or co-norbid nedical conditions that
require long-termacute care. |In calendar year 2003, for
exanpl e, approximately 77 percent of LTCH patients in Florida
were in the 65+ age cohort and approximately 51 percent were in
the 75 and ol der (75+) age cohort.

30. The typical LTCH patient is still in need of
consi derabl e acute care, but a traditional acute care hospital
may no | onger be the nost appropriate or |owest cost setting for
t hat care

31. The vast majority of LTCH adm ssions are patients
transferred directly froma traditional acute care hospital. It
is not uncommon for an LTCH patient to be transferred on life
support froma critical care unit or ICU after the patient has
been di agnosed and stabili zed.

32. Nursing homes, SNFs, SNUs, CMR facilities, and hone
health care are not appropriate for the typical LTCH patient
because the patient's acuity |evel and nmedi cal/therapeutic needs
are higher than those generally treated in those settings.
| ndeed, unlike traditional post-acute care settings, which
typically do not admt patients who still require acute care,
the core patient-group served by LTCHs are patients who require

consi derabl e acute care through daily physician visits and
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i ntensive nursing care in excess of eight hours of direct
patient care per day.

33. LTCH patients are often discharged to a traditional
post -acute care facility such as a nursing hone, SNF, CMR
facility, or honme health care. Thus, those facilities cannot be
consi dered as "substitutes"” for LTCHs, even though there is sone
overlap between the services provided to | ower acuity LTCH
patients and higher acuity patients in those traditional post-
acute care facilities.

34. The famly of a patient in an LTCH is generally
encouraged to be nore involved in the patient’s care than it
woul d be if the patient was in the ICU of a traditional acute
care hospital. For exanple, the visiting hours at LTCHs are
typically nore liberal than the visiting hours of the ICU at a
tradi tional acute care hospital

35. Medicare reinbursenents are the primary source of
revenue for LTCHs because, on average, 75 to 85 percent of LTCH
patients are covered by Medicare. 1In this case, Select-Escanbia
projected that approximately 77 percent of the patient days at
its proposed Escanbia County LTCH woul d be generated by Medicare
patients.

36. In 2002, the federal governnent adopted a Medicare
prospective paynment system (PPS) specifically for LTCHs. That

system recogni zes the LTCH patient popul ation as being distinct
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fromthe patient populations treated by traditional acute care
hospitals and post-acute care facilities such as nursing hones,
SNFs, SNUs, and CMR facilities, even though there nay be sone
overl ap between the patient popul ati ons served by LTCHs and
those other types of facilities.

37. Under the LTCH PPS, services are reinbursed by
Medi care at a predetermned rate that is weighted based upon the
patient's diagnosis and acuity, regardl ess of the cost of care.
Thi s rei nbursenent systemis simlar to, but uses D agnosis
Rel ated Groups (DRGs) that are different than the DRGs used in
the PPS for traditional acute care hospitals.

38. The Medicare reinbursenent rates for services to |ong-
stay patients in an LTCH are generally higher than the
rei nbursenent rates for the sane services to |long-stay patients
at a traditional acute care hospital. As a result, there is a
financial incentive for hospitals to transfer their |ong-stay
patients to an LTCH.

39. In August 2004, the federal regul ations governing
Medi care reinbursements for LTCHs were substantially anmended.
One significant change in the regulations is that the nunber of
adm ssions that an HHH LTCH can receive fromits host hospital
and still qualify for reinbursenent under the LTCH PPS is
general ly capped at 25 percent. The effect of that change is

that new HH LTCHs will not be viable in nbst instances.
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(2) LTCHs in Florida

40. At the tinme CON 9800 was filed, there were 12 LTCHs
operating in Florida with a total of 799 licensed beds. There
were an additional four approved but not yet |icensed LTCHs,
including the three Select facilities referenced above.

41. There are no |licensed or approved LTCHs in District 1,
whi ch consi sts of Escanbia, Santa Rosa, Ckal oosa, and Walton
Count i es.

42. There is at |east one licensed or approved LTCH in
each health planning district, except for Districts 1 and 9.2

43. The closest Florida LTCH to Escanbia County is the
former SenperCare (now Select) facility in Panama City, which is
in District 2. That facility, which opened in early 2003, is a
30-bed HIH LTCH, and is approxinmately 100 mles and a two-hour
drive from Pensacol a.

44, There is or soon will be an LTCH in Mbile, Al abans,
which is approximately 60 mles from Pensacola. There was no
evi dence presented regarding the type, size, utilization, or
quality of care at that facility.

45. The existing Florida LTCHs are well -utilized.
According to the SAAR the overall occupancy rate for the
Florida LTCH beds was approxi mately 68 percent in 2003, and
several of the facilities had occupancy rates in excess of 80

percent .
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46. The newer facilities -— Select’s Mam LTCH, which
opened i n Decenber 2002, and the fornmer SenperCare (now Sel ect)
LTCH in Ol ando, which opened in June 2003 -- had considerably

| ower occupancy rates, which as discussed in the Sel ect-Mrion

Recomended Order (page 23), is to be expected. |If the beds and
patient days for those facilities are excluded fromthe
calculation in the SAAR the overall occupancy rate for the
Florida LTCH beds in 2003 woul d have been slightly above 71
percent .

47. The existing Florida LTCHs receive a majority of their
adm ssions fromthe county in which they are |ocated, which is
consistent with the coment in the MedPAC Report that proximty
to an LTCH “quadruples the |likelihood that a [patient] wll use
a long-termcare hospital.”

48. Florida LTCHs served patients in 174 of the 527 DRGs
i n cal endar year 2003, but 50 of the DRGs accounted for 91
percent of the cases and 93 percent of the patient days. By
far, the nost conmonly treated DRGis No. 475, which is
“respiratory systemdi agnosis with ventilator support.”

(3) Select-Escanmbia s Proposed LTCH

49. Sel ect-Escanbia’ s proposed LTCH will be a 54-bed
freestanding facility in 54,090 square feet of new construction.
50. The precise |ocation of the proposed LTCH is not yet

known. However, Sel ect-Escanbia conditioned approval of its CON
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application on the facility being located in Escanbia County,
and the application states that the facility will be |ocated
"proximte to the area acute care hospitals."

51. The service area for the proposed LTCH is Escanbia
County and a 40-mle radius around Pensacola. The service area
extends into Al abama on the west and into Santa Rosa and
Okal oosa Counties on the east. It excludes Walton County.

52. The service area is reasonabl e based upon the facts
di scussed in Part D(2)(a) below, particularly the concentration
of the population and the acute care beds in Escanbia County,
the large elderly population in Escanbia County, and the |arge
in-mgration to (and snmall out-mgration from Escanbia County
for acute care services.

53. The bed conpl enent at the proposed LTCH will be 35
private roons (five of which are I1CUlevel), 8 sem -private
roons, and three isolation rooms (one of which is ICU-level).
The facility will also include a surgical suite, a gymfor
physi cal and occupational therapy, a pharnmacy, and | aboratory
and x-ray facilities.

54. The total project cost is approximately $17.1 million.
That cost will be funded by Select fromits net cash flow from
operations and through borrow ngs from Sel ect’ s bank.

55. The services at the proposed LTCH will include the

sane “core” services found at other Select LTCHs. Those
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services are the treatnment of pul nonary and ventilator patients,
neuro-trauma and stroke patients, nedically conplex patients,
and wound care.

56. Sel ect- Escanbi a has not negoti ated patient transfer
agreenents with any of the area hospitals, but the CON
application does include letters of support from Sacred Heart
Hospi t al - Pensacol a i n Escanbia County and North Okal oosa Medi cal
Center in Okal oosa County. It is not unusual for patient
transfer agreenents not to have been negotiated at the CON-stage
of the devel opnent of a new LTCH

57. The proposed LTCH was projected to open approxi mtely
two years after approval of the CON, or in Novenber 2006. That
date has been del ayed as a result of this proceeding, but the
t wo- year construction period is reasonable.

58. The need projections in the application focus on the
first two years of the facility’ s operation, 2007 and 2008, as
do the utilization and financial projections.

59. Sel ect-Escanbia projects that its proposed LTCH wil |
have 8,819 patient days in its first year of operation, and
14,054 patient days in its second year of operation. Those
patient days equate to utilization rates of 45 percent in the
first year and 71 percent in the second year. Those projections

are reasonabl e and attai nabl e.
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60. Sel ect-Escanbia projects that its proposed LTCH will
generate a net loss of approximately $2.18 million in the first
year of operation, and a net profit of approximtely $1.19
mllion. Those projections are reasonable and attai nabl e based
upon the utilization projected.

61. In addition to the letter of support fromthe two
hospital s referenced above, the CON application includes letters
of support from physicians, |ocal politicians and busi nesses,
the operator of rehabilitation clinics in Pensacola, and the
medi cal director of several nursing hones in Pensacol a.

62. The letters of support attest to the genera
unavail ability of LTCH services in Escanbia County and, as
di scussed bel ow, several of the letters specifically state that
the traditional post-acute care settings in the area are
i nadequate for patients in need of long-term acute care.

D. Statutory and Rule Criteria

63. The statutory criteria applicable to the review of
Sel ect- Escanbia’s application are in the 2004 version of Section
408. 035, Florida Statutes.?®

64. The Agency’s rules do not contain any specific
criteria relating to LTCHs.

65. The general criteria in Florida Adm nistrative Code
Rul e 59G 1.008(2)(e)2. are applicable because the Agency does

not publish a fixed need pool or a need nethodol ogy for LTCHs.
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That rule requires the applicant to denonstrate that there is a
need for its proposed facility or service.

(1) Stipulated Criteria

66. The parties’ Joint Pre-hearing Stipulation includes
the following stipulations relating to the statutory criteria*

Wth respect to conpliance with Section
408.035(3), Florida Statutes, it is agreed
t hat Sel ect- Escanbia has the ability to
provide quality prograns based on the
description of their programs in their CON
application and based on the operati onal
facilities of the applicant and/or of the
applicant's parent facilities which are
JCAHO certifi ed.

Wth respect to conpliance with Section
408.035(4), Florida Statutes, it is agreed
t hat Sel ect- Escanbia has the ability to
provi de the necessary resources i ncluding
heal t h personnel, managenent personnel and
funds for capital operating expenditures,
for project acconplishnent and operation.

Wth respect to conpliance with Section
408.035(6), Florida Statutes, it is agreed
that the imediate financial feasibility of
the Sel ect-Escanbia project is not in

di spute. It is further agreed by al
parties that the long termfinanci al
feasibility of Select-Escanbia is not in

di spute.

The parties agree that, if the projected

|l evels are realized (i.e., need) with
respect to conpliance there is no disputed
issue with respect to conpliance with
Section 408.035(7), Florida Statutes, in
that the project will foster conpetition
that pronotes quality and cost

ef fecti veness.
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The parties agree there are no disputed
issues with respect to conpliance with
Section 408.035(8), Florida Statutes, which
relates to an applicant's proposed costs and
met hods of proposed construction for the
type of project proposed.

The parties agree there is no disputed
issues with respect to conpliance with
408.035(9), Florida Statutes, as it relates
to Medi caid patients in that Select's

Medi cai d provision (conditions - Schedule C
exceeds the state average.

Section 408.035(10), Florida Statutes, is
not at issue with respect to a review of the
CON application filed by Sel ect-Escanbi a.

67. In light of those stipulations, the only statutory
criteria still at issue are those relating to “need” — Section
408.035(1),° (2), and (5), Florida Statutes -- and the charity
care conponent of Section 408.035(9), Florida Statutes.

68. The issue of “need” was identified as the dispositive
issue in this case. M. Gegg acknow edged in his testinony at
the hearing and in his deposition that other than the issue of

“need” there is no basis to deny Sel ect-Escanbia’s application.

(2) Criteria Related to “Need”

69. The statutory criteria in Section 408.035(1), (2), and
(5), Florida Statutes — i.e., need for the proposed service;
availability, quality of care, accessibility, and extent of
utilization of the service in the district; and the extent to

whi ch the proposed service will enhance access in the district -
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- enconpass essentially the same factors that are enunerated in
Fl orida Adm ni strative Code Rule 59C 1.008(2)(e) 2.

70. M. Gegg testified at the hearing that where there is
no LTCH in a district (as is the case in District 1), the Agency
presunes that there is sone anount of need for LTCH services in
the district. However, Select-Escanbia has the burden to
denonstrate the extent of that need.

(a) Denopgraphic, Market, etc. Factors Show ng Need

71. Each of the four counties in District 1 is relatively
| ong and narrow. The counties extend fromthe GQulf of Mexico to
the south and the Florida-Al abama |ine to the north.

72. Escanbia County is the westernnost county in District
1, and Walton County is the easternnost county in the district.
Santa Rosa County is inmmediately to the east of Escanbia County,
and Ckal oosa County is between Santa Rosa and Walton Counti es.

73. A 40-m | e radius around Pensacola, which is the
| argest city in Escanbia County, enconpasses all of Santa Rosa
County and al nost all of Okal oosa County. Although nmuch of
Walton County is outside of that radius, it (and all of District
1) is within an hour and a half drive of Pensacol a.

74. \Walton County is bordered on the east by Washi ngton
and Bay Counties, which are in District 2. Panama Cty, which

currently has an LTCH, is in southern Bay County.
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75. District 1 had a popul ation of 670,283 in July 2004,
wi th approximately 45.6 percent of that population located in
Escanbi a County.

76. Approximtely 13.4 percent of the July 2004 popul ation
in District 1 was in the 65+ age cohort, and 5.98 percent of
t hat population was in the 75+ age cohort. Those percentages
were | ower than the statew de averages of 17.8 percent in the
65+ age cohort and nine percent in the 75+ age cohort.

77. The population of District 1 and the percentages of
the population in the 65+ and 75+ age cohorts are al nost the
sanme as the popul ation and percentages in District 2, which has
one operational (Panama City) and one approved (Tall ahassee)
LTCH.

78. The population of District 1 is projected to grow
approximately 6.91 percent to 716,585 by July 2009, which is
five-year planning horizon applicable to this case.

79. The five-year growth rate in District 1 is |ower than
the 7.93 percent rate that the state as a whole is projected to
grow over the sanme period. However, the projected five-year
gromh rate in the 65+ and 75+ age cohorts, which nost heavily
utilize LTCH services, are higher than the statew de growth
rates in those age cohorts.

80. Specifically, the 75+ age cohort in District 11is

projected to grow 13.85 percent by July 2009, which is a higher
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percentage than any other health planning district in the state
and nearly twice the statewide rate of 6.33 percent. The 65+
age cohort in District 1 is projected to grow 11.36 percent by
July 2009, which is higher than the 9.94 percent statew de rate
and hi gher than all but three of the other health planning
districts.

81. Walton County is projected to grow at a hi gher rate,
both as a whole and in the 65+ and 75+ age cohorts, over the
applicable five-year planning horizon than any of the other
counties in District 1. The higher growh rate is due in |arge
part to the fact that Walton County is considerably smaller than
the other District 1 counties.

82. Froma raw popul ati on perspective, there wll be
considerably nmore growh in Escanbia and Santa Rosa Counti es
than in Walton County over the applicable five-year planning
horizon. The popul ation of Walton County is expected to
i ncrease by only 7,400 persons over that period, while the
popul ati on of Escanbia and Santa Rosa Counties are expected to
i ncrease by al nost 27,000 persons.

83. As of Decenber 2003, there were approxinmately 1,800
acute care beds in District 1 at 11 hospitals. For cal endar year
2003, the district-w de average occupancy of those beds was 52.4

percent .
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84. The three largest hospitals in District 1 are |ocated
in Escanbia County. Those hospitals -- Baptist Hospital, Sacred
Heart Hospital - Pensacol a, and West Fl orida Regi onal Medi cal
Center -- are all simlar in size and account for approximtely
1,135 (or 62.6 percent) of the acute care beds in District 1.

85. Sacred Heart Hospital-Pensacola provided a letter of
support for Sel ect-Escanbia's proposed LTCH, as did two
hospitals in Ckal oosa County (i.e., Sacred Heart Hospital of the
Eneral d Coast and North Okal oosa Medical Center).

86. The data presented in the CON application (at pages
000118 to 000121) shows that between 62.4 and 68.4 percent of
the “long-stay patients” in District 1 were in the three
Escanbi a County hospitals; that those hospitals had a relatively
high (28.8 to 31.6 percent) in-mgration rate of |ong-stay
patients from outside of Escanbia County; and that there is very
little (1.3 to 3.6 percent) out-mgration of Escanbia County
| ong-stay patients to other District 1 hospitals.

87. Only one District 1 resident was admtted to a Florida
LTCH in cal endar year 2003, which is a strong indication that
LTCH services are not reasonably accessible to District 1
residents even with the establishnment of the Panama City LTCH in
early 2003.

88. The Panama City LTCH, which is approximately 100 niles

from Pensacola, is too far away from Escanbia County to be a
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reasonabl e alternative for residents of that county. The sane
is true for the other counties in District 1, except for Walton
County which is geographically closer to Pananma City than it is
to Pensacol a.

89. The Panama City LTCH was not expected to serve
District 1. According to the SAAR that recommended approval of
that LTCH the facility was projected to get 60 percent of its
adm ssions fromits host hospital, Bay Medical Center, and only
two of the potential LTCH referrals were projected to cone from
a District 1 hospital. Those referrals were projected to cone
from Santa Rosa Medical Center in Santa Rose County, and none of
the referrals to the Panama City LTCH were projected to cone
from Escanbi a County.

90. Those projections are consistent with the experience
of the Panama City LTCH since it opened in early 2003. Only
five or six patients from Escanbia County have been referred to
the Panama City LTCH, and none have chosen to be admtted to the
facility.

91. There are no LTCHs or “like services” in District 1
because, as nore fully discussed in Part C(1) above, the
traditional post-acute care settings such as SNFs, CMRs, and
hospital-based SNUs are not substitutes for LTCHs.

92. The data presented in the CON application shows that

in calendar year 2003 there were 500 patients treated in
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District 1 hospitals with LTCH-appropriate DRGs who were in the
hospital for a collective 13,942 days beyond the geonetric nean
| ength of stay (GWMLOS),® which corresponds to an average of 27.9
days beyond the GWMLOS. It is reasonable to expect that that
t hose patients woul d have been di scharged to a post-acute care
setting if they no | onger needed acute care, and because there
were available CMR, SNU, and SNF beds in the district,” it is
reasonable to infer that the patients were still in need of
| ong-term acute care and/or that the avail able post-acute care
facilities did not offer the requisite | evel of intensive care.
93. This inference is corroborated by the letters of

support fromlocal physicians that were included in the CON
application. For exanple, the Cctober 7, 2003, letter to M.
Gregg from Dr. Donna Jacobi states that:

Qur skilled nursing facilities and subacute

units have had difficulty in managi ng

conpl ex, nore unstable patients . . . . One

facility was equi pped and staffed for

ventilator patients when it opened; now that

ward is for routine SNF care. Qur

rehabilitation institute is not the place

for these patients either — they may be too

ill for three hours of therapy daily.

Currently sone of these patients remain in

acute care nuch | onger than necessary and

are subjected to iatrogenic [sic] risks,

depressi on, and possible further decline in

functional status while becom ng nore

nmedi cal ly stable. O hers bounce back and

forth between nursing hone and hospital, and

a few | eave our area of the state to find
care el sewhere — far fromtheir famly and
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friends who are very inportant to their
recovery. A LTACH [sic] would provide the
opportunity for themto remain here in a
supportive environnment.!®
94. Letters of support such as Dr. Jacobi’s and those
guoted in Endnote 8 wth detailed information about the

inability to place patients in existing facilities, are the type

that the M. Gegg identified in Select-Marion (page 60, endnote

5) as being the nost useful to the Agency in “validating” the
applicant’s nuneric need projections.

95. In sum the denographic and market conditions
descri bed above, coupled with the letters of support from |l ocal
physi ci ans and two of the acute care hospitals in District 1,
support the establishment of an LTCH in the district, and nore
specifically, in Escanbia County.

(b) Quantification of the Need / Nuneric Need

96. Sel ect- Escanbi a presented two different nethodol ogi es
inits application to quantify the need for LTCH beds in
District 1. The methodol ogies are simlar, but not identical to
t he net hodol ogy recently accepted by the Agency in Sel ect-

Mari on. °

97. The net hodol ogi es presented in the application each
define the potential patients for Sel ect-Escanbia s proposed
LTCH as the “long-stay patients” in the existing District 1

acute care hospitals with “LTCH appropri ate DRGs.” That
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approach is reasonable froma health planni ng perspective
because, as discussed in Part C(1) above, an LTCH is likely the
nost appropriate setting for such patients froma financial and
pati ent -care standpoint.

98. The nethodologies differ in their definition of what
constitutes a “long-stay patient,” but they both use the GWCS
as the starting point, which is reasonable froma health
pl anni ng perspecti ve.

99. Both nethodol ogi es define the “LTCH-appropri ate DRGs”
as the 50 DRGs that are nobst conmonly treated in the existing
Florida LTCHs. The focus on the “top 50" DRGs was reasonabl e
froma health planni ng perspective because those DRGs account
for nore than 91 percent of the cases and 93 percent of the
patient days at the existing Florida LTCHs.

(i) GWOS+15 Met hodol ogy

100. The first nethodol ogy presented in the application —-
“the GWLOS+15 net hodol ogy” —- identified all of the patients
treated in the District 1 hospitals with LTCH-appropri ate DRGs
whose I ength of stay was at |east 15 days |onger than the GWGOS
for the DRG A simlar definition of |ong-stay patients was

accepted by the Agency in Sel ect-Marion.

101. There were a total of 500 potential LTCH patients
identified through Sel ect -Escanbia’s GVML.OS+15 net hodol ogy.

According to the data included in the CON application (at page
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000120), 30 of those patients were Walton County residents and
55 resided outside of District 1.

102. Sel ect-Escanbi a cal cul ated a total of 19, 409
potential LTCH patient days that woul d be generated by the 500
identified | ong-stay patients, which equates to an average daily
census (ADC) of 53.

103. According to Sel ect-Escanbia's heal th pl anner
(Transcript, at 131), the 19,409 patient-days included all of
the days in the patient’s hospital stay as potential LTCH
pati ent days, and not just that portion of the stay that
exceeded the GWOS. The inclusion of all of the days in the
patient’s hospital stay as potential LTCH patient days is not
reasonabl e because the vast majority of LTCH patients are
transferred froman acute care hospital at sonme point during the
patient’s hospital stay, typically at or after the GWCS.

104. The effect of including all of the days in the
patient’s hospital stay as potential LTCH patient days rather
than just the days after the GWOS is an overstatenent of the
potential LTCH patient days and the ADC cal cul ated under the
GMLOS+15 net hodol ogy i n Sel ect -Escanbi a’ s application.

105. If only the days beyond the GWL.OS were included (as

was done in Select-Marion), the result would be 13,941 potenti al

LTCH patient days. |If the 875 days attributable to Walton

County residents and the 1,596 days attributable to non-District
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1 residents were excluded (see Exhibit P2, at 000121), then the
total would be 11,471 potential LTCH patient days

106. The ADC of 53 cal cul ated by Sel ect -Marion under the
GWL.OS+15 met hodol ogy is not reliable because it was based upon
the 19,409 patient days. Using the 13,941 or 11,471 patient
days referenced above would result in an ADC of 38.2 or 31.4,
respectively.

107. Based upon an 80 occupancy standard, those ADCs woul d
translate into a projected need for 40 to 48 LTCH beds in
District 1. |If a 75 percent occupancy standard was used, the
projected LTCH bed need would be 42 to 51 beds. The | ower
nunmbers in each of those ranges reflect the exclusion of the
patient days attributable to Walton County residents and non-
District 1 residents; the higher nunbers in those ranges reflect
t he inclusion of those residents.

108. An 80 percent occupancy standard was accepted by the

Agency in Select-Marion and was al so used by Select in Select-

Sarasota. As stated in the Recommended Order in Sel ect-Marion

(at page 37), the 80 percent occupancy standard “better reflects
the |l ower bed turn-over by LTCH patients than does the 75
percent occupancy standard typically applied to traditional,

‘short-term acute care hospitals.”
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(ii) GWLOS+7 Met hodol ogy

109. The second net hodol ogy presented in the application -
— “the GW.OS+7 net hodol ogy” — uses a broader definition to
identify the potential LTCH patients in District 1. It includes
all of the patients with LTCH appropriate DRGs who were treated
in the District 1 hospitals and whose | engths of stay were at
| east seven days | onger than the GWLCS.

110. The broader definition of |ong-stay patients in the
GWLOS+7 net hodol ogy resulted in 1,498 potential LTCH patients
(see Exhibit P2, at 000117 (Table 1-16(b)), 000120), as conpared
to the 500 potential LTCH patients identified through the
GWLOS+15 net hodol ogy.

111. The Agency did not expressly take issue with the
broader definition used in the GVWLOS+7 net hodol ogy to identify
the potential LTCH patients, and it cannot be said based upon
the record evidence in this case that the definition is
i nherently unreasonabl e.

112. In calculating the potential LTCH patient days under
t he GWL.OS+7 net hodol ogy, Sel ect- Escanbia only included the days
that the patient stayed in the hospital beyond the GWGOS, which
are referred to in the application as “excess days.” See
Transcript, at 132. A simlar approach was used in the

nmet hodol ogy accepted by the Agency in Sel ect- Marion.

31



113. The followi ng table, which is derived fromthe data
in Table 1-16(a) in the CON application, sunmarizes the nunber
of excess days generated by patients in the District 1 hospitals

based upon the patient’s county of residence:

Escanbi a County 11,434
Okal oosa County 5,634
Santa Rosa County 3,194

Subtotal: District 1
Resi dents except for

Wal t on County 20, 262
Wal t on County 1,410
Subtotal : Al
District 1
resi dents 21,672
Qutside of District 1 2, 340
Tot al 24,012

114. Sel ect-Escanbia then converted the excess days into
“forecasted LTCH cases” by dividing the nost conservative figure
—- the 20, 262 days, which excluded Walton County residents and
non-District 1 residents -- by the 33.6 ALOS at Select’s
exi sting freestanding LTCHs. The result — 603 cases —- was
then inflated based upon the projected growh rate in District 1
to determ ne the nunber of forecasted LTCH cases in 2007 and
2008, which were projected to be the first two years of

operation for Sel ect-Escanbia s proposed LTCH.  The forecasted
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cases were then converted into “forecasted LTCH days” by
mul ti plying the nunber of cases by the same 33.6 ALCS.

115. The conversion of the excess days into forecasted
LTCH cases and then back into forecasted LTCH days based upon a
33.6 ALCS is not reasonabl e because, according to the CON
application, ¥ the initial calculation of the excess days is
intended to reflect the nunber of days that patients would
likely spend in the LTCH rather than the short-term acute care
hospitals in District 1 if an LTCH was available in the area.
The ALCS experienced by Select at its other facilities is
irrelevant to that issue.

116. The effect of the conversion step in Select-
Escanmbi a’ s GVLOS+7 net hodol ogy i s an overstatnment of the
forecasted LTCH patient days, as can be seen through a
conparison of the data in Tables 1-16(a) and 1-16(b) in the CON
appl i cation.

117. Table 1-16(b) shows the nunber of cases associ ated
with the excess days calculated in Table 1-16(a). The 1,498
total cases identified on Table 1-16(b) correlate to the 24,012
total excess days identified on Table 1-16(a). As a result,
there is an average of only 16.03 excess days per case.

118. Stated another way, the long-stay patients identified
t hrough the GWL.OS+7 net hodol ogy are staying in the hospital an

average of 16.03 days |longer than the GWLOS. It is those 16.03
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days/ case that nmake up the potential LTCH patient days, but the
conversion described above appears to assune that those sane
patients would stay in Sel ect-Escanbia’ s proposed LTCH for 33.6
days. There is no logic or reason to that assunption, and as a
result, the patient days, ADC, and bed need reflected in Table
1-17 of the application are not reliable.

119. The nost reliable projection of bed need that can be
cal cul ated based upon the data presented in connection with the

GWLOS+7 net hodol ogy is derived fromthe Table 1-16(a), to wt:

Excess Bed Need
Days ADC (at _80%
Escanbi a only 11, 434 31.3 40
District 1
excl udi ng Wal t on
and non-District 1 20, 262 55.5 70
District 1
i ncl udi ng Wal t on;
excl udi ng non-
District 1 21,672 59.4 75

120. Accordingly, the GWGOSt+7 net hodol ogy projects a need
for 70 to 75 LTCH beds, dependi ng upon whet her Wal ton County
residents are included in the calculation, with 40 of the beds
attributable to the excess days generated by Escanbia County
residents al one.

(iti) Utinmate Findings Regarding Nuneric Need

121. Using the nost conservative figures produced by the

respecti ve need net hodol ogi es presented in the application,
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there is a need for between 40 (see Finding of Fact 107) and 70

(see Findings of Fact 119 and 120) LTCH beds in District 1.

122. It is reasonable to expect that the “actual” bed need
is towards the m d-point of that range -- 55 beds -- because
Sel ect- Escanbia’s proposed LTCH will likely get sone of the

potential LTCH adm ssions from Walton County, as well as sone of
the potential LTCH adm ssions fromoutside of District 1;
because as many as seven percent of the facility's patient days
wll be attributable to patients whose di agnoses are not within
the “top 50” DRGs used in the nethodologies to identify the
potential LTCH patients; and because the nethodol ogi es and the
fiqures reflected in the preceedi ng paragraphs do not take into
account the growh in adm ssions and patient days between 2003
(the period used in the methodol ogi es) and 2007 (when Sel ect -
Escanbi a's proposed LTCH is projected to open) that is expected
as the population of District 1 grows, particularly in the 65+
and 75+ age cohorts.

123. Accordingly, the preponderance of the evidence
establishes that there is a nuneric need for the 54 LTCH beds
proposed by Sel ect-Escanbi a.

(3) Oher Disputed Criteria

124. Section 408.035(9), Florida Statutes, requires

consi deration of the “applicant's past and proposed provision of
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health care services to Medicaid patients and the nedically
i ndi gent.”

125. The statutory reference to “the nedically indigent”
enconpasses what are typically referred to as charity patients.

126. Sel ect-Escanbia conditioned the approval of its CON
application on the provision of two percent of the patient days
at its proposed LTCH to Medicaid patients and 0.8 percent of the
patient days to charity patients.

127. 1t was stipulated that Sel ect-Escanbia’s conmm t nent
to Medicaid patients exceeds the statew de average for LTCHs,
whi ch according to the SAAR is 1.24 percent of patient days.

128. Select-Escanbia’s commtnent to charity patients is
slightly | ower than the statew de average for LTCHs, which is
0.94 percent of patient days.!

129. When viewed col |l ectively, Select-Escanbia’s
commtment to Medicaid and charity patients -- 2.8 percent of
patient days -- exceeds the statew de average for LTCHs of 2.18
percent of patient days.

130. The commtnents to Medicaid and charity patients in
Sel ect- Escanbia’s CON application were based upon Select’s
experience at its other LTCHs, and they are reasonabl e and
attainable in District 1.

131. The fact that Select-Escanbia’s commtnent to charity

patients is slightly |lower than the statew de average for LTCHs
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is not significant under the circunstances of this case.

| ndeed, M. Gegg conceded at the hearing that it is not an

i ndependent basis to deny Sel ect-Escanbia s application, and
that the Agency will accept Sel ect-Escanbia’ s proposed charity
comm tnent of 0.8 percent of patient days if the CONis
ultimately approved.

CONCLUSI ONS OF LAW

132. The Division has jurisdiction over the parties to and
subject matter of this proceedi ng pursuant to Sections 120. 569,
120.57(1), and 408.039(5), Florida Statutes.

133. Sel ect-Escanbia has the burden to prove by a
preponderance of the evidence that its CON application should be

approved. See, e.g., Boca Raton Artificial Kidney Center, Inc.

v. Dept. of Health & Rehabilitative Servs., 475 So. 2d 260, 263

(Fla. 1st DCA 1985); Select-Mrion, supra, at 56; Select-

Sarasota, supra, at 21.

134. Cenerally, the review of a CON application requires a
bal anced consi deration of the applicable statutory and rule
criteria in which the appropriate weight to be given to each
criterion is not fixed, but rather varies based upon the facts

of the case. See, e.g., Mrton F. Plant Hospital Ass’'n, Inc. v.

Dept. of Health & Rehabilitative Servs., 491 So. 2d 586, 589

(Fla. 1st DCA 1986) (quoting North Ridge General Hospital, Inc.
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v. NME Hospitals, Inc., 478 So. 2d 1138, 1139 (Fla. 1st DCA

1985)); Sel ect - Marion, supra.

135. In this case, however, the parties’ stipulations have
made the issue of “need” the dispositive criterion. If Select-
Escanbi a establishes need for its proposed LTCH — nunerically

and based upon the criteria in Florida Adm nistrative Code Rul e
59CG 1.008(2)(e)2. -- then the balancing of the remaining
statutory and rule criteria tilt in favor of granting the
application, but if it does not establish need then the bal ance

tilts in favor of denying the application. Accord Select-

Sarasota, supra, at 21-22.

136. Because the Agency does not publish a fixed need pool
for LTCHs or a fornula or nethodol ogy for projecting need for
LTCH beds, the determ nation of need for new LTCH beds is
governed by Florida Adm nistrative Code Rule 59C-1.008(2)(e)?2.

That rul e provides:

(e) . . . . If an agency need
nmet hodol ogy does not exist for the proposed
proj ect :

2. . . . the applicant will be

responsi bl e for denonstrati ng need through a
needs assessnent net hodol ogy whi ch nust

i nclude, at a mninmm consideration of the
follow ng topics, except when they are
inconsistent wwth the applicable statutory
and rule criteria:
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a. Popul ati on denographi cs and dynami cs;
b. Availability, utilization and quality
of like services in the district,
subdi strict or both;
c. Medical treatnment trends; and
d. Market conditions.

137. The criteria in that rul e enconpass essentially the
sanme issues as are contained in the statutory criteria that have
not been stipulated to by the parties. See § 408.035(1), (2),
(5), Fla. Stat. Thus, to the extent that Sel ect-Escanbia
establ i shes “need” based upon the rule criteria, it has al so
done so under the statutory criteria

138. Select-Escanbia net its burden to establish “need”
for its proposed LTCH in accordance with the statutory and rule
criteria. Specifically, as nore fully discussed in Part D(2) of
t he Fi ndings of Fact, the preponderance of the evidence
establishes that the population of District 1 and Escanbi a
County are growi ng, particularly in the 65+ and 75+ age cohorts
that nost heavily utilize LTCH services; that the existing LTCH
in Panama City does not serve Escanbia County and, because of
its distance, it is not a reasonable alternative for District 1
residents in need of LTCH services except for those residents in
VWal ton County; that there is support for Sel ect-Escanbia’s
proposed LTCH from physicians and hospitals in District 1; that

the traditional post-acute care settings in District 1 do not
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provi de reasonable alternatives to the proposed LTCH because
they are not currently being utilized by |ong-stay patients with
LTCH- appropriate DRGs and, according to the letters of support,
the post-acute care facilities cannot accommpdate ventil ator
patients, which nake up a | arge percentage of the LTCH pati ent
popul ati on; that Sel ect-Escanbia s proposed LTCH will utilize
adm ssion criteria designed to ensure that its facility is only
used by patients for whom other care settings are not nedically
appropriate; and that, even excluding Walton County residents, a
nuneri ¢ need has been shown for the 54 LTCH beds that Sel ect -
Escanbi a has proposed.

139. Therefore, in light of the parties’ stipulations
regarding the other reviewcriteria, Select-Escanbia s CON
application should be approved.

RECOMVIVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is
RECOMVENDED t hat the Agency issue a final order approving

Sel ect- Escanbi a’ s application, CON 9800.
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DONE AND ENTERED this 17th day of June, 2005, in

Tal | ahassee, Leon County, Flori da.

( N

~——— ——
T. KENT WETHERELL, 11
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil ding
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 17th day of June, 2005.

ENDNOTES

1/ Oficial recognition of the Federal Register pages was taken
t hrough an Order issued in DOAH Case No. 04-0455CON on August

19, 2004, which was prior to the consolidation of that case with
this case. The parties agreed at the hearing that those
materials should be part of the record of this case, even though
the file in DOAH Case No. 04-0455CON was subsequently cl osed.
See Transcript, at 6-7.

2/ A Recommended Order was recently issued recommendi ng
approval of two LTCHs with a total of 130 beds in District 9.
See Sel ect Specialty-Hospital-Pal mBeach, Inc. v. Agency for
Health Care Admin., Case Nos. 03-2486CON and 03-2854CON ( DOAH
Apr. 18, 2005).

3/ Unless otherwise indicated, all statutory references in this
Reconmmended Order are to the 2004 version of the Florida
St at ut es.

4/ The Joint Pre-hearing Stipulation cited the 2003 versi on of
Section 408.035, Florida Statutes, but the parties agreed at the
hearing that the 2004 version of the statute applies to CON
9800. See Transcript, at 9-10. Accordingly, the citations to
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t he 2003 version of the statute in the stipulations quoted from
the Joint Pre-hearing Stipulation have been replaced with the
corresponding citations to the 2004 version of the statute.
Brackets are omtted for ease of reading.

5/ The Joint Pre-hearing Stipulation indicated that the
criteria in Section 408.035(1), Florida Statutes (2003), were
not applicabl e because there are no | ocal health plan
preferences related to LTCHs. The reference to the local health
pl an preferences in that subsection was del eted by Chapter 2004-
383, Laws of Florida, and the subsection now nore generally
requi res consideration of “[t]he need for the health care
facilities and health services being proposed.” See §
408.035(1), Fla. Stat.

6/ The GWMLOS is a statistically-adjusted value cal cul ated by
the federal governnent for each DRG that takes into account
certain types of cases that could skew an arithmetic ALOS. In
essence, the GVLOS is the length of time that the “typical”
patient would be expected to spend in the hospital for a
particular illness/injury.

7/ Table 1-10 of the CON application indicates that the 2003-
2003 occupancy rates in District 1 were 61.76 percent for CWVR
beds, 58.49 percent for hospital -based SNU beds, and 91. 84
percent for SNF beds. See Exhibit P2 at 000078. Simlarly, the
SAAR identifies occupancy rates of 63.63 percent for CVMR beds,
47. 65 percent for hospital-based SNU beds, and 83. 64 percent for
SNF beds for cal endar year 2003. See Exhibit A-2, at 7.

8/ See Exhibit P2, at 000020. Oher letters are in accord.
See, e.g., Cctober 1, 2003, letter to M. Gegg fromDr. F.
James Fl ei schhauer (Exhibit P2, at 000009 and 000021), which was
“reaffirmed” through his letter dated March 23, 2004 (id. at
000008), and which identifies 24 patients treated by his group
“who would likely be candi dates for adm ssion into an LTACH
[sic] if one were conveniently |located in Pensacola” and who
were otherwi se required to remain in the short-termacute care
setting since they were too ill to be discharged to a SNF or

ot her traditional post-acute care setting; Septenber 18, 2003,
letter to M. Gegg from Pensacola Lung Group (id. at 000007 and
000022), which was “reaffirned” through a letter dated March 23,
2004 (id. at 000006), and which states that “ventil ator
supported patient[s] nust be sent out of the area for current
long-termcare”; October 7, 2003, letter to M. Gegg fromDr.
Barbara H Wade (id. at 000025 and 000027), which identifies six
patients treated by her group “who would likely be candi dates
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for adm ssion into LTACH [sic] if one were conveniently | ocated
i n Pensacola”; COctober 8, 2003, letter to M. Gregg fromTina
Craft and Sue Kearney, the nmanagers of case nanagenent and
soci al services, respectively, at Sacred Heart Hospital (id. at
000026), which states that “[s]killed nursing facilities in our
community are not able to neet the needs of our patients who
require ventilator support.”

9/ The net hodol ogy used by Kindred Hospitals East, LLC
(Kindred) and accepted by the Agency in Sel ect- Marion was nore
conservative than either of the nethodol ogies presented in

Sel ect- Escanbi a’s application. Kindred s nethodol ogy defi ned

| ong-stay patients as those with |l engths of stay at |east 17
days | onger than the GWGCS, and in calculating the potential
LTCH days generated by those patients, Kindred excluded the days
before the GWCS as well as the first seven days after the
GW.OS. See Select-Marion, supra, at 34. The purpose of
excluding the first seven days after the GVMLOS was to “take[]
into account the fact that hospitals typically do not consider
the transfer of patients to an LTCH until after the GWOS and
that it typically takes several days for the transfer to be
coordi nated once the patient has been identified as a potenti al
LTCH patient.” 1d. Neither of the nethodol ogies presented in
Sel ect- Escanbia’s application take into account the del ay-in-
transfer issue discussed in Select-Mrion, but the Agency did
not argue in the SAAR at the final hearing, or inits PRO that
t he net hodol ogi es are deficient for that reason.

10/ See Exhibit P2, at 000097 (stating that the cal cul ation of
t he excess days “identifies the days acute care hospitals
incurred [] for treating |long-stay patients” and the cal cul ation
“provide[es] an estimate of the potential |ong-termcare
hospital patient days”).

11/ In making this finding, the undersigned did not overl ook
the data in the CON application that purports to show that
charity patients represented only 0.02 percent of patient days
in the Florida LTCHs in cal endar year 2003. See Exhibit P2, at
000288. However, Select-Escanbia’s health planner testified at
the hearing that the statew de average for charity patients was
“under one percent, it mght be .9 or .94 or sonething like
that” (Transcript, at 125), which is consistent with the
percentage identified in the SAAR See Exhibit A2, at 20-21.
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COPI ES FURNI SHED

Ri chard Shoop, Agency C erk

Agency for Health Care Adm nistration
2727 Mahan Drive, Ml Station 3

Tal | ahassee, Florida 32308

W liam Roberts, Acting Ceneral Counsel
Agency for Health Care Adm nistration
Fort Knox Building, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

Al an Levine, Secretary

Agency for Health Care Adm nistration
Fort Knox Building, Suite 3116

2727 Mahan Drive

Tal | ahassee, Florida 32308

Mark A. Emanuel e, Esquire

Panza, Maurer, & Maynard, P.A

Bank of Anmerica Building, Third Floor
3600 North Federal H ghway

Fort Lauderdale, Florida 33308

Kenneth W G eseking, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Station 3

Tal | ahassee, Florida 32308

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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